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Abstract

Marine areas beyond national jurisdiction represent 64% of the total surface
area of the oceans and around half of the planet’s total surface area. Through
their remoteness and vast expanse, they were largely protected from human
interference in the past. However, technological advances have removed this
protection, exposing this largely unknown ecosystem to unsustainable human
activities. To address this emergent problem, the United Nations General Assembly
agreed on the legally binding nature of a future agreement on the conservation
and sustainable use of Biodiversity Beyond National Jurisdiction (BBNJ) under the
United Nations Convention on the Law of the Sea (UNCLOS). However, consider a
business-as-usual scenario, in which individuals and decision-makers respond to
problems rather than working to prevent them, this paper applies the responsive
governance lenses to evaluate ten years of Ad Hoc Open-ended Informal Working
Group meetings aiming to prove that governance is a problem-driven and it
may be tightly connected to the on human perceptions of specific signals and
the actors’ relative positions of power. Thus, the chances of having a flexible
agreement that will only comply with a partial response to the environmental
problem are significant and this will only reduce or mitigate part of the problem
but not all. In cases like that, the governance will remain ineffective in some ways.

Resumo

As areas marinhas além da jurisdicdo nacional representam 64% da superficie
total dos oceanos e cerca de metade da superficie total do planeta. Devido a sua
distancia e vastidao, elas estavam em grande parte protegidas da interferéncia
humana no passado. No entanto, os avancos tecnoldgicos removeram essa
protecdo, expondo esse ecossistema em grande parte desconhecido a atividades
humanas insustentaveis. Para enfrentar esse problema emergente, a Assembleia
Geral das Nagoes Unidas concordou com a natureza juridicamente vinculativa
de um futuro acordo sobre a conservacdo e uso sustentavel de Biodiversidade
Além da Jurisdicdo Nacional, em traducao livre sob a Convencdo das Nacoes
Unidas sobre o Direito do Mar (UNCLOS). No entanto, considerando um cenario
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de negécios como de costume, no qual individuos e tomadores de decisdo respondem a problemas em vez de
trabalhar para preveni-los, este artigo aplica as lentes de governanca responsiva para avaliar dez anos de reunides
do Grupo de Trabalho Informal Ad Hoc com o objetivo de provar que a governanca é um problema dirigido e pode
estar fortemente conectado a percepcdes humanas de sinais especificos e as posicoes relativas de poder dos atores.
Assim, as chances de ter um acordo flexivel que cumprird apenas uma resposta parcial ao problema ambiental sdo
significativas e isso s6 reduzird ou mitigard parte do problema, mas ndo tudo. Em casos como esse, a governanca
permanecera ineficaz de certa forma.

Keywords: Biodiversity Beyond National Jurisdiction (BBNJ); United Nations Convention on the Law of the Sea (UNCLOS);
Responsive governance.

Palavras-chave: Biodiversidade Além da Jurisdicdo Nacional; Convencdo das Nacdes Unidas sobre o Direito do Mar
(UNCLOS); Governancga responsiva.

Introduction

arine areas beyond national jurisdiction represent 64% of the total surface area of the oceans
M and around half of the planet’s total surface area (Ardron et al. 2013). Through their remoteness
and vast expanse, they were largely protected from human interference in the past. However, the
Anthropocene era has brought increased threats to the biodiversity of the world’s oceans coupled
with technological advances that have removed the so-called remote protection, exposing this largely
unknown ecosystem to unsustainable human activities (WOA, 2021; Ramirez-Llodra et al. 2011;
Houghton & Rochette 2014).

The United Nations (UN) has declared 2021-2030 the Decade of Ocean Science, and together
with the Agenda 2030 and the Sustainable Development goals, it is an open opportunity to foster
international collaboration towards the ocean, to improve research, and create innovative mechanisms
to its sustainable use. Towards that end, progress is needed to address multiple and potentially
conflicting uses of ocean space within national jurisdictions and beyond it to the biodiversity beyond
national jurisdiction to promote the development of a just and equitable blue economy (BBN]J)
(Klinger et al. 2018; Bennet et al. 2021).

The BBNJ governance is often described as inadequate and incomplete, with gaps related to
specific issues such as biodiversity conservation (Gjerde et al. 2008; Visbeck et al. 2014; Campbell et
al. 2016). Multiple actors have been working toward discussing how to fill this governance gap for
more than a decade, particularly advocating for a UN Convention on the Law of the Sea (UNCLOS)
implementing agreement.

In 2004, the UN General Assembly established the Ad Hoc Open-ended Informal Working Group
(Hereinafter Working Group) to study issues relating to the conservation and sustainable use of marine
biological diversity beyond areas of national jurisdiction. After nine years of meetings, the Working
Group reached a consensus on the legally binding nature of a future agreement under UNCLOS to

better enable conservation in BBNJ.

Responsive governance: an approach to the conservation and sustainable use of Biodiversity Beyond National Jurisdiction 2
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Therefore, in June 2015, the UN General Assembly adopted a Resolution on the conservation
and sustainable use of marine biological diversity in areas beyond national jurisdiction. Following
that decision, a process has started to negotiate an international legally binding instrument (ILBI) and
better address marine management and conservation challenges of the 21st century. It is still early
to predict the success of this future endeavor; however, one can argue that this moves forward with
relevant elements foreseen at the 2030 Agenda, especially at the Sustainable Development Goal 14.

Four Preparatory Committee (PrepCom) meetings were held between April 2016 and July
2017, aimed at providing substantive and procedural recommendations for an ILBI to the General
Assembly, and the formal negotiations started in September 2018.

Since 2018, three Intergovernmental Conference (IGCs) have been convened, leading to a draft
treaty that was to be adopted at IGC 4 in March 2020. Yet, due to the COVID-19 outbreak, IGC 4
had to be postponed (Vadrot et al. 2021). Therefore, by resolution 75/239, the General Assembly
decided to convene the fourth session in August 2021, bringing relevant outcomes to this debate.

The discussions have since 2011 being around the four items package, which includes 1) marine
genetic resources, including questions on benefit-sharing, 2) area-based management tools, including
marine protected areas, 3) environmental impact assessments, and 4) capacity-building and the
transfer of marine technology.

As BBNJ is an emergent topic, many articles and books have been published discussing different
aspects of this ongoing negotiation process by the lenses of other disciplines (Marciniak 2017; Wright
et al. 2018; Ardron et al. 2018; Tyler et al. 2019; Barros-Platiau and Oliveira 2020; Webster et al.
2020). Here, in this article, to understand the governance process to establish a new agreement or the
developments that have been made to find a better governance system for use and conservation of
the biodiversity in the areas beyond national jurisdiction, we will employ the action cycle/structural
context framework (AC/SC), proposed by Webster (2015), that is based on the concept of responsive
governance, in which individuals and decision-makers respond to problems rather than working to
prevent them.

With that in mind, we used desktop analysis, reviewing documents connected to the official
meetings, e.g., statements, official documents and as well as Earth Negotiations Bulletin reporting
and other reports from international organizations (FAO, ICCAT, and others), Environmental
non-governmental organizations (ENGOs), to evaluate ten years of Ad Hoc Open-ended Informal
Working Group meetings, previously to the formal negotiating meetings. This article applies the
framework to a descriptive case of regime formation instead of using it for cases at an advanced level
of implementation, as per Webster (2015).

Thus, to present the case study, first BBNJ will be introduced detailed to enable the use of
analytical lenses of AC/SC at the UN Ad Hoc Informal Open-ended Working Group to study issues
related to the conservation and sustainable use of marine biodiversity in areas beyond national
jurisdiction (BBNJ Working Group) meetings. Then, the structural context will be added as an external
dimension, including the actors and their role to evolve the legal and institutional framework for

conservation and sustainable use of marine biodiversity in BBNJ.

Responsive governance: an approach to the conservation and sustainable use of Biodiversity Beyond National Jurisdiction 3
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BBNJ context

As most discussions on the management of the commons, the challenge is to balance all the
variables presented in the system, to cite a few of them, the use and conservation of a resource,
interests of all actors involved in and economic development, equity, and many others (Webster et
al. 2020). In general, it is not that the countries do not recognize what is at stake or that they do not
recognize the outcomes of their own decisions. Still, States have their preferences and vested interests
that lead them to different solutions, mostly not very ambitious to the end of marine conservation
(Webster et al. 2020).

The conflict between the interests passes through the progress, which according to Webster
(2009) “is an ambiguous phenomenon. It has driven humanity’s prosperity, yet it also comes with
unintended effects, such as resource depletion, ecosystem disruptions, and climate change. Coping with
these problems is a struggle in itself, one that depends on the coordinated actions of many individuals”.

When we talk about managing the commons in BBN]J, progress has meant bigger, faster boats,
more efficient capture techniques, and wider availability of fish for human consumption and profits,
jobs, and other economic benefits. All this by itself would mean lots of pressure to deal with, as
we can notice from the Regional Fisheries Management Organizations (OECD, 2009). However,
for the BBNJ, there is much more at stake. Progress also means an increase in offshore drilling and
mining, which one would arguably say are necessary to our development, to produce our mobiles
and computers, and even more to produce the amount of energy and fuel we use for living.

Over the past decades, human activities have increased exponentially, impacting and threatening
the marine biodiversity in these areas. For example, around 90% of world trade is now carried out
by the shipping industry, with associated risks of oil, garbage, noise pollution, collisions with large
marine animals, and the introduction of alien species through ballast waters. In addition, fishing
activities have expanded to the high seas and even into the deep sea, with growing concerns regarding
the overexploitation of fish stocks, illegal, unreported, and unregulated fishing (IUU fishing), and
damage to deep-water habitats due to destructive fishing practices such as bottom trawling (Druel
& Gjerde 2014).

The context is so complex that, at the same time, the rapid expansion of economic activities
in those areas has caused significant concern regarding the long-term viability of living marine
resources and on the resilience of a still unknown ecosystem. The BBNJ Working Group met nine
times (Table 1) from 2006 to 2015. According to Blasiak et al. (2017), the working group could be
separated into three relatively distinct phases: the scope and content, definition of key pieces of text,
and the definition of the package and a timeframe.

This complex system that involves various stakeholders and interests may be examined under
the lenses of responsive governance proposed by Webster (2015) through the Action Cycle/Structural
Context framework (AC/SC). Yet, we cannot take out our eyes and miss some relevant elements from
the ecological debate as institutions will potentially promote an environmental and a social change

within this immense marine social-ecological system (Berkes et al. 2003, Ostrom 2009). Therefore,
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the new agreement must match the needs of social and environmental dimensions and yet guarantee

that the institution can evolve and adapt in the future (Gongalves et al. 2020).

Table 1. Historical of meetings related to the debate of Areas beyond National Jurisdiction,

based on extracts from Earth Negotiation Bulletins and from report meetings

Meeting

Date

Main Debates/Outcomes extracted from the letters to UNGA

FIRST MEETING OF
THE WORKING GROUP
(A/61/65)

13-17 February 2006,
New York

- exchanged views on necessary institutional coordination,

- marine genetic resources (MGRs) debate,

- rules to avoid the adverse impacts of marine scientific
research (MSR) on marine biodiversity,

— MPAs on the high seas to facilitate the establishment

of high seas marine protected areas.

SECOND MEETING OF
THE WORKING GROUP
(A/63/79)

28 April-2 May 2008,
New York

- the environmental impacts (EI) of anthropogenic
activities on marine biological diversity beyond areas
of national jurisdiction;

- coordination and cooperation among States as well as
relevant intergovernmental organizations and bodies for
the conservation and management of marine biological
diversity beyond areas of national jurisdiction;

— the role of area-based management tools;

- MGRs beyond areas of national jurisdiction;

- Whether there is a lack of governance or regulatory
gap, and if so, how it should be addressed

- more effective implementation and enforcement of

existing agreements;

THIRD MEETING OF
THE WORKING GROUP
(A/65/68)

1-5 February 2010,
New York

Agreed, by consensus the recommendations to the General

Assembly on:

- the strengthening of the information base;

- capacity-building and technology transfer to develo-
ping countries;

- cooperation and coordination in implementation
and for integrated ocean management and ecosystem
approaches;

- environmental impact assessments (EIAs);

- area-based management tools and its implementation

continua...

Responsive governance: an approach to the conservation and sustainable use of Biodiversity Beyond National Jurisdiction 5
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continuacdo

Meeting

Date

Main Debates/Outcomes extracted from the letters to UNGA

FOURTH MEETING OF
THE WORKING GROUP
A/66/119

31 May-3 June 2011
New York

Adopted, by consensus, a set of recommendations to initiate
a process on the legal framework for the conservation and
sustainable use of BBNJ, by identifying gaps and ways
forward, including through the implementation of existing
instruments and the possible development of a multilateral
agreement under UNCLOS. The recommendations also
include a “package 2011” of issues to be addressed as a
whole in this process, namely:

1. MGRs, including questions on benefit-sharing;

2. measures such as EIAs and area-based management

tools, including MPAs;

3. capacity building and marine technology transfer.

FIFTH MEETING OF
THE WORKING GROUP
A/67/95

7-11 May 2012
New York

engaged in substantive debates on the gaps and ways
forward in plenary and intense negotiations, mostly
in a government-only informal setting, on whether to
recommend the launch of formal negotiations on a new

implementing agreement under UNCLOS

UN CONFERENCE
ON SUSTAINABLE
DEVELOPMENT
(RIO+20)

20-22 June 2012

Rio de Janeiro, Brazil)

The “Future we want!” (para 162 on Oceans) - highlighted
the importance of the work and the debate of the Working
Group and States agreed to decide by the end of the 69th
session of the UNGA (September 2015) whether or not
to launch the negotiations for the conclusion of such a

new global agreement.

SIXTH MEETING OF
THE WORKING GROUP
A/68/399

19-23 August 2013
New York

Consensus recommendation on establishing a preparatory
process within the Working Group to fulfill the Rio+20
commitment by focusing on the scope, parameters and
feasibility of an international instrument under UNCLOS,
calling upon the Working Group to be convened twice in
2014 and at least once in 2015, with a view to preparing
for a decision on BBNJ by the General Assembly before

the end of its sixty-ninth session.

SEVENTH MEETING OF
THE WORKING GROUP
A/69/82

1-4 April 2014
New York

Engaged in an interactive substantive debate on the scope,
parameters and feasibility of an international instrument
under UNCLOS, focusing on: the overall objective and
starting point; the legal framework for an international
instrument; the relationship to other instruments; guiding
approaches; guiding principles; each of the elements
of the “package;” and enabling elements and means of

implementation.

continua..

1 http://www.un.org/disabilities/documents/rio20_outcome_document_complete.pdf
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continuacdo

Meeting Date Main Debates/Outcomes extracted from the letters to UNGA

EIGHTH MEETING OF 16-19 June 2014 Engaged in a more detailed substantive discussion on
THE WORKING GROUP | New York the scope, parameters and feasibility of an international

A/69/177

instrument under UNCLOS, and called upon the Co-
Chairs to prepare draft elements of a recommendation
to the General Assembly, based on the “package,” also
outlining the main elements of convergence that emerged
in the Working Group, for consideration at the next

meeting

NINTH MEETING OF
THE WORKING GROUP
A/69/780

20-23 January 2015
New York

Delegates reached consensus on recommendations for a
decision to be taken at thethe 69th session of the UNGA
to develop a new legally binding instrument on BBN]
under UNCLOS

69TH SESSION OF THE
GENERAL ASSEMBLY
RES 69/292

19 June 2015
New York

Decided to develop an international legally binding
instrument under UNCLOS on the conservation and
sustainable use of BBN]J. To that end, the Assembly
established a Preparatory Committee, to make substantive

recommendations to the General Assembly.

UN SUSTAINABLE
DEVELOPMENT
SUMMIT

25-27 September 2015
New York

Adopted the 2030 Agenda for Sustainable Development.
Under Sustainable Development Goal (SDG) The Goal
14 is about to conserve and sustainably use the oceans,
seas and marine resources for sustainable development.
Through this goal, states committed to: “sustainably
manage and protect marine and coastal ecosystems to avoid
significant adverse impacts, including by strengthening
their resilience, and take action for their restoration in
order to achieve healthy and productive oceans by 2020;
and effectively regulate harvesting and end overfishing,
IUU fishing and destructive fishing practices, as well as
implement science-based management plans, in order to
restore fish stocks in the shortest time feasible, at least
to levels that can produce maximum sustainable yield as
determined by their biological characteristics by 2020. SDG
14 also includes commitment to: conserve at least 10% of
coastal and marine areas, consistent with national and
international law and based on the best available scientific
information by 2020; increase scientific knowledge, develop
research capacity and transfer marine technology; and
enhance the conservation and sustainable use of oceans
and their resources by implementing international law as
reflected in UNCLOS”

continua...

Responsive governance: an approach to the conservation and sustainable use of Biodiversity Beyond National Jurisdiction 7
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continuacdo

Meeting

Date

Main Debates/Outcomes extracted from the letters to UNGA

CBD SBSTTA 192

2-5 November 2015

Montreal, Canada

Adopted a recommendation encouraging governments,
organizations, and funding agencies to promote and
support further research on the significance of marine
biodiversity for health, including for food security, and the
consequences of multiple stressors on marine ecosystems
(including pathogens, chemicals, climate change, and
habitat degradation).

FIRST SESSION OF
THE PREPARATORY
COMMITTEE

28 March -
8 April 2016
New York

Unpacking the 2011 package, topic by topic and countries

expressed their concerns or their consensus, and the mains

debated topics were:

- marine genetic resources, including questions on
benefit-sharing;

- measures such as area- based management tools,
including marine protected areas;

- environmental impact assessments;

- capacity building and marine technology transfer;

- cross-cutting issues, such as the scope of an ILBI, its
relationship with other instruments, and its guiding

principles.

SECOND SESSION OF
THE PREPARATORY
COMMITTEE

26 August —
9 September 2016
New York

After concluding these meetings, it was clear that a huge
homework it is still left on the table to find a common
agreement between countries. The UNGA 71% session will
determine the agenda for more Prep Comm meetings to
match the deadline of having a proposal to be presented
at the 72" UNGA session.

The AC/SC framework applied to BBNJ

The AC/SC framework proposed by Webster (2015) was already applied for fisheries (Webster

2009) and is based on the concept of responsive governance, “in which individuals and decision-makers

respond to problems rather than working to prevent them.”

The case of fisheries of highly migratory fishes used by Webster (2015) and, in the case of

BBN]J used here to illustrate and broaden the framework, is a classical dilemma of common-pool

resource problem (CPRs). Natural resources do not have a specific owner; they are not naturally

restricted to and for usage. But they can be used by many individuals or institutions. The usage of

these resources can be done by different technologies, by the different intensity in place and time,

2 The nineteenth meeting of the Subsidiary Body on Scientific, Technical and Technological Advice (SBSTTA) to the Convention on

Biological Diversity (CBD).

Responsive governance: an approach to the conservation and sustainable use of Biodiversity Beyond National Jurisdiction 8
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and can get overexploited. If this happens, the involved actors face a problem. Therefore, in many
cases, they decide to understand what would be the institution to regulate the use or, in the absence
of one, to establish an institution with rules for usage of the resource (Ostrom 2015).

For the emergent BBN]J debate, the ‘problem’ was that over the past decades, human activities
in areas beyond national jurisdiction have developed exponentially, also leading to an increase in
the impacts on and threats to a still unknown marine biodiversity found in these areas (Druel &
Gjerde 2014). It is a common pool resource problem. The issue of conservation and sustainable
use of biodiversity, including marine biodiversity beyond national jurisdiction, has been attracting
increasing attention as part of the growing concern about the future of our planet.

The lack of scientific knowledge about BBN]J is due to the research in areas beyond national
jurisdiction being carried out in complex and little-known environments. In addition, with the
development of new technologies and techniques, scientists have had to adjust their thinking about
the processes and functions of ecosystems found in oceans. At the same time, knowledge about the
biological diversity of the deep ocean is so limited that it is not possible to estimate the number of
species in any region or to predict the geographic range they occupy.

Even with this so little knowledge, new economic interests, and the old, but now with
technological intensification, have been showing up for the BBNJ. Biological resources beyond national
jurisdiction are resources shared by all States. Markets treat shared resources as “free resources”
available through an open-access regime. The commercial value or direct use value of ecosystem
goods and services can be calculated to a certain extent by looking at the main commercial activities
relating to biological resources currently being carried out in areas beyond national jurisdiction. For
example, the commercial value of fisheries and bioprospecting can provide an idea of the direct use
value of biodiversity, although the extent of bioprospecting activities currently being undertaken is
unclear (A/60/63/Add.1).

According to Druel & Gjerde (2014) exploration of mineral resources in the ABN]J is now
underway, with 19 contracts for exploration already approved by the International Seabed Authority?.
Yet, it is estimated that by 2025, the global market for marine biotechnology is projected to reach
$6.4 billion, including the pharmaceutical industry, for drugs and beauty products, biofuel and varied
chemical industries (Vierros et al. 2016; Blasiak et al. 2018). Marine drugs obtained from marine
living organisms could be used as antioxidants, antifungals and antibiotics and to fight diseases such
as HIV/AIDS, cancer, tuberculosis, malaria, osteoporosis, Alzheimer’s and cystic fibrosis. In sum, the
potential uses of marine organisms are numerous. The possibility that certain bacteria could be useful
in dealing with marine pollution, especially oil spills, is currently being investigated. Furthermore,
oceans have been characterized as an infinite reservoir of high-quality food, anti-biofouling and
anti-corrosion substances, biosensors, biocatalysts, biopolymers, and other industrially important
compounds. However, the amount of use or how many species are still left is unclear (Reports of
Secretary-General - A/60/63/Add.1)

3 https://www.isa.org.jm/sites/default/files/files/documents/isba-19c-8_0.pdf

Responsive governance: an approach to the conservation and sustainable use of Biodiversity Beyond National Jurisdiction 9
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Even the knowledge about the economic activities is still obscure, is not possible to deny
the economic potential of the area, and the great interest paid by some countries in those natural
resources. Some countries are, since 2001, requesting the extension of the continental shelf to the
Commission on the Limits of the Continental Shelf (CLCS)* aiming to expand its sovereign rights on
the natural resources of the seabed and marine subsoil, to acquire sovereign rights for the exploration
and exploitation of natural resources on these new areas and to increase its geostrategic power, as it
is stated by the Economic, Social and Environmental Council of France (Grignon 2013).

In a context where countries were increasing the claim of sovereignty over the extension of
the continental shelf, when uncertainty about the status of natural resources became apparent for
decision-makers and the competition to exploit them increased, and the regulatory risks seemed
evident to the countries with great economic interests in the BBN]J, the ENGOs reports (Blasiak et
al. 2017), the corporation interest (Blasiak et al 2018) and those claims from countries to expand
the limits of continental shelf (Gjerde et al 2008) works as a proxy to signals’ to trigger individual
responses aiming changing the existing regulatory framework to regulate the uses and conserve the
resources on the ocean.

The United Nations Convention Law of the Sea (UNCLOS), which entered into force on 16
November 1994, sets forth the rights and obligations of states regarding the use of the oceans, their
resources, and the protection of the marine and coastal environment. Although UNCLOS does not
refer expressly to marine biodiversity, it is commonly regarded as establishing the legal framework
for all activities in the oceans.

On the other hand, the Convention on Biological Diversity (CBD), which entered into force on
29 December 1993, defines biodiversity and aims to promote its conservation, the sustainable use
of its components, and the fair and equitable sharing of the benefits arising from the use of genetic
resources. However, not in areas beyond national jurisdiction, the Convention applies to processes
and activities carried out under the jurisdiction or control of its parties.

Although the gap is clear and undeniable “some delegations suggested that this gap could be
addressed through the adoption of an implementing agreement to the United Nations Convention on
the Law of the Sea and other delegations were of the view that there was no need for new institutions
and legal frameworks to be devised for specific problems and vulnerabilities (A/61/65, para 25).
Under great economic interests, and a growing concern of the use and the conservation of marine
living in the areas, a crisis in the oceans governance regulatory framework was emergent, and each
country or group of countries presented their different views on the topic.

Thus, in this context, aware of the regulatory gaps (Table 2), as a response’ to the emergent
scenario, UNGA established an Ad-Hoc Open-ended Working Group considering the uncertainty of
the conditions of natural resources and the increasing of economic interests, aiming to solve the

problem before it turns out unavoidable.

4  http://www.un.org/depts/los/clcs_new/commission_submissions.htm

Responsive governance: an approach to the conservation and sustainable use of Biodiversity Beyond National Jurisdiction 10
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Table 2. Regulatory gaps in the current governance system in ABNJ (Gjerde et al. 2008)

Regulatory gaps

Absence of global procedures and standards for applying modern conservation tools such as marine protected

areas (MPAs), environmental impact assessments (EIAs) and strategic environmental assessments (SEAs)

Absence of a global instrument or mechanism to ensure that modern conservation principles such as ecosystem-
based management and the precautionary principle are incorporated and applied by existing global and

regional bodies

Lack of a sufficient legal mandate for ecosystem-based management, biodiversity conservation, cooperation

and coordination in sectoral bodies in ABNJ
Lack of compliance and enforcement mechanisms to provide incentives for effective flag State performance

Lack of standards, procedures and guidance for capacity-building and marine technology transfer

Since the commencement of discussions in 2006, the focus has mainly been on gaps in the
current international framework and whether these necessitate the adoption of a new instrument
(Druel et al. 2013).

The Working group has met for over nine years, as it is shown on Table 1, and it is providing
regular outcomes (letter) to the UNGA, where the decision should be taken, probably in 2020, if
COVID-19 did not delay presential meetings. Currently, the UNGA has decided to convene the
fourth session in August 2021. (Res 75/239). Table 1 shows the main outcomes from the letters sent
to UNGA.

Exogenous factors can also affect the response delaying it or speeding up, particularly if they
increase either the profit disconnect or the power disconnect (Webster, 2015; Webster et al. 2020).

The ‘exogenous force’ for BBN]J was since 2012 reinforcing the process and keeping the pressure up

to build the agreement as all actors were committed to achieve an ILBI. Thus, the Rio+20 “The Future
we want” declaration, the Sustainable Development Goals and the debate about MGRs on CBD were
the ones who had a role to maintain the commitment with the topic.

However, COVID-19 affect the development of negotiations, and since the last INC, no personal
meetings were done. Despite the potential development in the national level, the negotiations have
been delayed, as the expectation was to have an ILBI approved by 2020. Meanwhile, the High Seas
Alliance carried out a series of virtual dialogues that could feedback on the process. Those webinars
in 2020 provide an space to participants discuss matters related to the BBNJ Treaty, facilitating
exchange among delegates and trying to keep the momentum alive (Vadrot et al. 2021; IUCN, 2020;
Yadav and Gjerde, 2020).

Responsive governance: an approach to the conservation and sustainable use of Biodiversity Beyond National Jurisdiction 11
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Figure 1. The AC/SC framework applied to the BBN]J case.
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The Structural Context

The Working group produced a document (A/69/780) addressed to the 69th General Assembly
of what would be a possible agreement on the ABNJ, and based on that the UNGA decided to develop
an international legally binding instrument under UNCLOS on the conservation and sustainable
use of BBN]J. To that end, the Assembly established a Preparatory Committee (RES 69/292), to make
substantive recommendations to the UNGA, in order to have a draft of an implementing agreement.

The Working group co-chairs presented a non-paper (first draft) dated 17 December 2014, which
contained draft elements of recommendations to the sixty-ninth session of the General Assembly
and had been prepared upon the request of delegations at the meeting of the Working Group held in
June 2014. The non-paper was a compilation of the elements submitted by delegations, with a view
to facilitating the development of draft recommendations. This document, even informal, and not
representing the countries’ consensual view, is the main feedback’ from the Working Group to the

governance of the BBNJ under the UNGA auspices (Figure 1).
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The countries spent days discussing what was consensus, and what was not acceptable within
the 2011 package. The ‘feedback’ from the Working group, even being an informal draft document,
is impacting the structural context and governance itself, bringing the first components of a future

binding agreement. Therefore, will alter ‘actors’ behaviors related to the draft, as governance factors

in the structural context include formal laws, regulations, and agencies, as well as informal rules
and norms governing actor behavior. Governance here, in a broad sense, would “encompasses the
activities of governments, but it also includes the many other channels through which “commands” flow
in the form of goals framed, directives issued, and policies pursued” (Rosenau, 1995).

Besides the strong recommendation made by UNGA on Res 59/24 (para 74) to encourage States
to include relevant experts in their delegations attending the meetings, the participants list of, at
least the Preparatory Meetings, were not constituted by experts. A preliminary analysis of the list of
participants shows that delegations are mostly entirely formed and built by government representatives
and also navy and mining ministry representatives.

In the First Working Group Meeting (2006) “delegations considered that it was essential to build
a stronger scientific basis on marine biological diversity beyond areas of national jurisdiction in order
to facilitate the adoption and implementation of improved sustainable management and conservation
measures of those marine resources (para 18)”

However, even considering science as an important component, most representatives were
UN Ambassadors or government representatives. Few countries prioritize researchers as part of
delegations, like Japan, Chile, and the Republic of Korea.

According to Webster (2015) “In formulating their responses, actors depend on available resources,
which include natural resources, capital goods and finance, technological and managerial capacity,
and political power bases. Where resources are limited, the responses of actors and the operation of the
system as a whole are also limited, unless actors can find viable means of expanding the resource base.”

As the case of ABN] is not yet a regime on the implementation phase, instead it is a regime in
formation, the resources here are many and also the ‘available knowledge’, which still is scarce and
has a high degree of uncertainty.

Besides, in the 2006 Working group first meeting (A/61/65), some delegations “noted that
although more research would be welcome, enough information was already available for making
immediate and necessary policy and management decisions, including on the basis of the precautionary
approach” (para 18).

Delegations agreed that marine scientific research played a fundamental role with regard to
marine biological diversity, and they focused their statements on several aspects relating to cooperation
and coordination in this field.

Notwithstanding past and present efforts and initiatives to increase knowledge of marine
biodiversity beyond areas of national jurisdiction, significant knowledge and information gaps still
exist. At the 2010 meeting of the Working Group, some delegations recalled that the need for further
studies should not be used as a reason to delay the development of measures for the conservation

and sustainable use of marine biodiversity beyond areas of national jurisdiction (para 262).
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Actors

Actors are part of the structural context and may be individuals, groups, or states. For BBNJ,
as the issue-area is still developing, we can identify a diversified group of actors and that can still
change and expand as the agreement evolves.

States have been proactively engaged in the discussions as part of UNGA. Each State has a
specific position, and they have stated it in blocks, mostly G-77 and China, African countries, Group
of Latin America Countries, USA, Japan, European countries (REF). Those countries or group of
countries have been declaring different position on the BBN] matter (Webster et al. 2020).

Scientists are key in international negotiations and many UN resolutions relating to the marine
environment acknowledge their role (UN 1992; UN 2012; ICCAT, 1966). In many cases, they do
not only provide advice, but they also go beyond advocating for the science, and through trust and
legitimacy (Gongalves 2021), they constitute what is called epistemic community (Haas, 2015). For
the BBN]J debate, as the ILBI is not yet approved or even ratified, and considering the complexities of
the issue, the scientist may come from different communities and would include deep-sea scientists,
marine biologists, ecologists, molecular biologists, geneticists, oceanographers, chemists, data managers,
mining engineers and others (Harden-Davies, 2018).

The Environmental NGOs employ different campaign strategies to pursue influence at
international politics, in a range of topics from human rights to environment, with varying levels of
success (Blasiak et al. 2017). In the BBNJ case, it is reported that they have been involved since the
beginning of the process, and generally positioning themselves through coalitions such as the High
Seas Alliance, which includes more than 40 NGOs, including Greenpeace, the Natural Resources
Defense Council, OceanCare, and Oceana (HSA, 2018). Most of the time, their position papers were
pro-conservation (Mendenhall et al 2019), especially regarding the need of improve and expanding
protection of the ocean with areas-based management tools (HSA, 2018). The International Union
for the Conservation of Nature (IUCN, 2020) and the Pew international Group were also following
up the negotiations reinforcing the need to increase ocean protection and adopt an ILBI (PEW, 2013).
The expectations and the advocacy from the conservation organizations are towards a robust ILBI
that could restore the biodiversity and the ocean resilience (Yadav and Gjerde, 2020). However, States
have been lagging behind those expectations negotiating an agreement mostly to fill for fairness or
fill gaps (Webster et al 2020).

The industry and corporation have an increased interest in BBNJ subject. Blasiak et al. (2018)
reports a growing commercial interest in marine genetic, being the vast majority of patents were
registered in the last 15 years, transmitting a strong ‘signal’ that a regulatory framework was needed.
They also mapped that the patents were divided by different groups. Public and private universities
accounted for 12%, while entities such as governmental bodies, individuals, hospitals, and nonprofit
research institutes registered the remaining 4%. A single transnational corporation had registered 47%
of all patent sequences: BASEF, the world’s largest chemical manufacturer. The power of corporations

and industries needs to be taken into account when discussing the responsive governance. Corporations
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as actors have access, power, and influence over the negotiations, and may shift the negotiation to a
more pragmatic approach (Barros-Platiau and Gongalves 2019).

Therefore, the actors are the ones responsible for triggering the signals and the individual
responses. In order to elaborate their responses, the different type of actors need resources (natural
resources, capital goods and finance, technological and managerial capacity, knowledge and political
power bases). When those resources are not available or are limited, the outcomes are also limited
(Webster, 2015). In some cases, the lack of resource can also be used as an excuse for inaction,
when, in practical terms could be used to catalyze change (e.g.: technological innovation to support
enforcement and compliance) and setting an example a global cooperation to safeguard our global
commons (Gjerde, 2012; Yadav and Gjerde, 2020).

Conclusion

While the decision on the ILBI have been postponed due to the COVID outbreak, still reach
consensus has remained deceptive as the States position differ on key matters. It is argued here that
as governance is a problem driven, considering the complexity of BBN]J, the chances of having a
flexible agreement that will only comply with partial response to the environmental problem are
significant, and this will only reduce or mitigate part of the problem but not all. In cases like that,
the governance will remain ineffective in some ways.

As the ILBI process is still underway, exogenous factors as the Agenda 2030 and the Ocean
Decade can inform the process and trigger a more effective collective response. Dealing with potential
tragedies of the commons is never easy and never finished. It is an endless endeavor, and the responsive
governance cycle may help to understand and diagnose where the main obstacles are for improving the
process providing knowledge and resources for actors enabling an effective implementing agreement

for the use and conservation of BBNJ.
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